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In the matter of:
Docket No. S-20906A-14-0063

CONCORDIA FINANCING COMPANY, LTD,
a/k/a "CONCORDIA FINANCE," ER RESPONDENTS' MOTION TO

CONTINUE HEARING
ER FINANCIAL & ADVISORY SERVICES,
LLC, Arizona Corporation Co m mrssrorv
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DAVID JOHN WANZEK and LINDA
WANZEK, husband and wife,
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Respondents.

Respondents ER Financial & Advisory Services, LLc',  Lance Michael Bersch, David

John Wanzek,  and Linda  Wanzek (the "ER Respondents") move to cont inue the hear ing

scheduled in this matter. The 20th Procedural Order in this docket sets a hearing to begin

November 28, 2016, continuing through December 23, 2016. The ER Respondents note that this

scheduled hear ing was used as the basis for  the Securit ies Division's Motion to Continue

Hearing Date filed on August 31, 2016 in the Robert J. Moss case, Docket S-20953A-16-0061.

In that filing, counsel for the Division explained that the new schedule in the Moss case would

not allow sufficient time for the Division to prepare for the hearing in this case,  which the

Division expects to be "hard-fought and will require several weeks for counsel to adequately

prepare." Due to this scheduling conflict, the Division seeks to reschedule the Moss hearing for

a date "in early 2017". On September 6, 2016, counsel for certain respondents in the Moss case

1 To the  e xte nt it ha s  continue d e xis te nce  a nd the  ca pa c ity to  be  s ue d.
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file d  a  re s pons e  noting  the y would  not be  a va ila b le  in  J a nua ry 2017 but could  a ccommoda te

Fe brua ry 2017.

The  ER Re s ponde nts  be lie ve  tha t g ive n  the  conflic t be twe e n  the s e  two he a rings , if a

he a ring is  to be  continue d, it s hould be  the  he a ring in this  ca s e . The re  a re  s e ve ra l re a s ons  this

ca s e  is  more  s uita ble  for de la y.

Firs t, de la y is  wa rra nte d due  to the  P e tition for Re vie w re ga rding this  docke t pe nding in

the  Arizona  S upre me  Court in Arizona  S upre me  Court Docke t CV-16-0150-P R. The  P e tition for

Re vie w a ddre s s e s  S ta tute  of Limita tions  a nd due  proce s s  is s ue s  tha t could be  ca s e  dis pos itive ,

e limina ting the  ne e d for a  he a ring. As  the  Divis ion note d, pre pa ring for a  he a ring in  th is  ca s e

will ta ke  cons ide ra ble  time . This  is  a ls o true  for the  Re s ponde nts . If this  ca s e  is  de la ye d, a nd the

Court a gre e s  with the  ER Re s ponde nts , the n cons ide ra ble  time  a nd e xpe ns e  will be  a voide d. In

contra s t, the re  doe s  not a ppe a r to be  a ny pros pe ct of s uch s a vings  if the  Mos s  ca s e  is  de la ye d.

S e cond, the  ER Re s ponde nts  ma y move  tha t the  Arizona  S upre me  Court s ta y the  he a ring

in this  ca s e , to give  the  Court time  to cons ide r the  P e tition for Re vie w. Thus , if the  Commis s ion

chas es  to de lay the  Mos s  ca s e  ra the r than this  ca s e , both ca s e s  could end up de layed.

Third, the  a lle ga tions  in the  Mos s  ca s e  indica te  ongoing a ctivitie s , bringing a  gre a te r ne e d

to a ct quickly. Ma ny of the  fa c tua l a lle ga tions  a re  "S ince  a t le a s t 2012" or s imila r (Mos s  Notice

of Opportunity, 'W 23, 25, 30, 113, 117), a nd the  Notice  include d a  te mpora ry ce a s e  a nd de s is t

orde r. Give n the  re ce nt a nd a lle ge dly ongoing a ctivity in tha t ca s e , it is  more  importa nt to re a ch

a  fina l conclus ion a nd e nte r a  fina l orde r (including a  pe rma ne nt ce a s e  a nd de s is t) in the  Mos s

ca s e , tha n  it would  be  to  comple te  th is  proce e ding , which  conce rns  a c tions  tha t the  Divis ion

conce de s  s toppe d ma ny ye a rs  a go. Furthe r, a ccording to the  Divis ion's  a lle ga tions  in the  Mos s

ca s e , inve s tors  the re  ha ve  re ce ive d little  or nothing from the ir inve s tme nts . (Mo s s  No tic e  o f

Opportunity, W 22, 53, 101-103, 109). In contra s t, in this  ca s e , the  Divis ion a lle ge s  tha t ove ra ll

Concordia  pa id  out more  to  inve s tors  tha n  it pa id  in . (Ame nde d Notice , 1] 62). with  the  Mos s

inve s tors  re ce iving s o little , the ir ca s e  is  more  pre s s ing in te rms  of ge tting re s titution obliga tions

in pla ce .
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Fourth, the  Mos s  ca s e  pre s e nts  the  opportunity to ha ve  a  he a ring with re la tive ly fre s h

re colle ctions . Tha t s imp ly will no t be  pos s ib le  in  th is  docke t,  g ive n  tha t the  Divis ion 's

a llega tions  span from February 1998 to July 2008.

The Moss case  presents  recent, serious, and a llegedly ongoing acts , where  investors  have

re cove re d little -a  fa r cry from this  ca s e . And the re  is  the  pos s ibility of e ithe r a  s ubs ta ntive

ruling or a  s ta y from the  Arizona  S upre me  Court in this  docke t. Thus , the  ER Re s ponde nts

believe that this case  is  the  case  that should be delayed.
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RES P ECTFULLY S UBMITTED th ls  'I day of September 2016.

By
'H».

Tlmotl abo
SNELL & WILMER L.L.P.
One Arizona Center
400 East Van Buren
Phoenix, AZ 85004-2202
Phone: 602.382.6347
E-mail: tsabo@sw1aw.com

and

Paul J . Roshka, Jr.
Craig Waugh
P OLS INELLI, P .C.
One East Washington St., Suite 1200
Phoenix, AZ 85004-2568
Phone: 602.650.2098
Email: pros hka@pols ine lli.com
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Original + 13 copies  of the  foregoing
filed this day of September 2016, with:444

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

Copies  of the  foregoing hand-delivered/mailed
this day of September 2016, to:ow
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Mark H. Prent, Esq.
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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1 J a me s  D. Burge ss , Esq.
S e curitie s  Divis ion
Arizona  Corpora tion Com m is s ion
1300 We s t Wa s hington, 3rd Floor
P hoe nix, Arizona  85007
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4
Ala n S . Ba s kin, Es q.
Da vid E. Wood, Es q.
Ba s kin Richa rds , P LC
2901 North Ce ntra l Ave nue , S uite  1150
P hoe nix,  AZ 85012
Attorne ys  for Concordia  F ina nce  Compa ny, LTD.

5

6

7

8

9

10

11

By

1 2

QS
L-T-I

E

6
»_l»_l
m
Z
w

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

5

24800256

l l


